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Passed by Shri Uma Shanker, Commissioner (Appeals)

cJf 3ill#a, #4zr 3a ern, (Gris-I), 31z+Ira- II, Jl14cfrfl<>l4 rn ofRI.::, .:, .::, ...

me 3er ifairt fa
Arising out ofOrder-In-Original No. 1238/AC/16-17/Refund Dated: 11/08/2016
issued by: Assistant Commissioner.,Central Excise (Div-I), Ahmedabad-II

.:tt4"1W:fiJi/~Rlc11&! i:fiT a=rrJ-1" 'lJcfJ.t" tr.IT (Name & Address of the Appellant/Respondent)

Mis Asiatic Colour Chem Industries Ltd.

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

sra Tan #rqGtqrwr 3maa :
Revision application to Government of India:

(1) (cfi) (@) #@hr3r eyes 3rfe,frzr+ 1994 cfi'I" tRT 3a cit aa av mt#ii a a qat#a
~ cp)- 39"-~ c);~tft=rcfi a 3iair qcterur 3r7la 3rel 4fa,3rda,far +in1, lGra

.:> .:>

fcrnm, alt #ifs,sac ts sraca,i mi, =e feat-1ooo 1 cp)- cfi'I" -arat~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zffm R zG h ma srs rf star a far sisra zn 3rrarr ## zqr fa#r
sisrar t au isra i m sira mar i, znr fa#r zisrar zn sisrark ag f4ft arnr
ii a fa#sisra at m # ffl<IT c);at$ st I

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(n) an h as fatuz z 4er iiffm s zn m a faff k 3qzitar In
at mr r3urea era a Ra h ma ii sit sna h saz f#fr«z zu var fzjfa [

.:>
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(c) In case of goods exported outside India export to Nepal or Bhutan, withowt payment of
duty.

sifnr at sna zyegram fg uit st Re rr at n{ & sit ha sm?gr uit za
mxT ~ frRr=r cB" ~fITT}ep ~. 3m cB" am "9Tffif err.~ cR "lJT qfcf B fcrro~ (-;:f,2) 1998
err 1o9 rr fga fhy mg st

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ~~·~ (3m) Pill<-llcJ(>J"I, 2001 cB" frrwr 9 cB"~ fc!Pi~cc ™~~-8 B q]" ma-m
B, ~ ~ cB" 11ftr ~ ~~ ~ Til'1 l=fffi cB".~~-~~ 3l1frc;r ~ c&)- q]"-q]"
>lfITTrr tB" x-l1l!f ~~ WllT \rlFIT~ I ~ x-l1l!f ~ ~- cITT !;('l.c<.J~fttf *~ mxr 35-~ if
frimfur ~ * 'T@Rga 'ffl~ it3TR-6 'Ef@R c&)- m 'lfr ~~ I .

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy ofTR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ~~ cB" x-l1l!f us vica va v cal4 ql z1 3a a "ITT d1 ~ 200 /- ffl 'T@R
al ug 3ii ui ic·aav Garg a vnar st m 1000 / - c&)- ffl 'T@R c&)- ~ I ·

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

0

(1)

(a)

at4 Un« grca 3r@rm, 1944 6t rr 35-4\/5- # airfa­
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
affaor pcea1ia vi#fer ft mm #t zyen, aha ua zyea y lara 3r4tat1 urn@eraU
at ft 4lf8at ?z ta i. 3. 3TR. • ga, { fl«ft st vi

the special qench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

~~2 (1) c!J if ~ 3~ cB" 3@Tqf cB1" 3m, 3rc:frc;rr a# mm ii v#it zycan, a$tr
Unreal yea y vara an4tar nnf@raw1 (Rrec) #t 4fa 2flu qR8at, 3rsHaar sit-20, q
~-slR4cfo1 .c/JRJj\jO,s, ir£rrofT "flT'<", 3l5<-l&lfll&-38001E-.

0

ft zyca, a34asq zyea vi taa aft4tr mat@rawra JR 3rfta­
AppeaI to Custom, Excise, & Service Tax Appellate Tribunal.

(b)

(2)

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) atO-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

~~~ (311frc;r) Pl~<-11cJ(>jl 2001 c&)- mxr s * ~ ™ ~:Q'-3 if Reiff fag 3gar
37fl#tr znrnf@era@i, at n{ srf cB" fcRii1r ~ ~ ~ -~ c&)-. at fRaii ifea ueinr zyc
m nir, anlu at 1TT1f 3itmar a ifu; 5 Garg z Ura a t crITT ~ 1000 /-m~
'ITT<lT1 usfqr yea #t i, anu #6t l=fllT: 31N~ lfllT~-~ 5 G7lg ZIT 50~-Gc!J,,..~:,_;;?
6qg 50oo/- #ha 3#st stf.si sn ca #t nil, nu #t lWf 31N~ lfllT~ ~q,(50 - ,:_,, r0c;,;
arr zm ma snr & asi wT 1oooo/-# 3ftet 6t #hr srzr fr«er # mks '

/,,,,_, .' \ a d. !
lj .- ., '-::i !
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~~1fcl;a ~ ~ cfi xtl9" 'f ~I::!" ct)-~ I~~ '3""fl" x-e:rA" cf1 fclJ"m n7fa rd6Ra a a ka at
, wm "qj"f "ITT ~ i31Kf~ ct)- 1Tto ft-1?.Rf t I

The appeal to the Appellate Tribunal sball be filed in, quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a .branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

0

(4)

(5)

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

urzurr1 zyen;or@fr 1oto zrem vigi@er at orgqP--4 sinf fufRa fag 31gr 3a srr a
Tr 3rrar zrenfen,fa [oft nf@rat am?r a r?la #l vauf 1:Jx xii.6.50 tffi "qj"f .-ll llllclll ~
fea arr str afegt
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

gr oil i#fer mcii al fiur av cf@·m+rr ct)-.311x sfea araffa fut urar ? it tr zyen,
4hsnr yea vi hara 3rft4tr znzuf@raw (e6ruff@f) fr, 1982 ffea&t

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) «fr yea, #bl nr«a zyen gi hara art4ta nrn@raw (free), a uf sr4flat mm
cficW:r'JffclT (Demand)~ cts' (Penalty) "qj"f 10% qaan mar 3far& 1 zraifa, 3ff@raacpa srwr 1o 4ls
~ t l(Secti_on 35 F of the Central Excise Act, 1S44; Section 83 & Section 86 of the Finance Act,
1994)

a.4hr3 era allGarah 3iaair, gn@ {tar "a{czr#rziar"(Duty Demanded) -
.::,

(i) (Section) is 1Dhaa feffa if@;
(ii) fi;rlrrala±crdz#fez #sr uf@r;

) (i) «=rd#z fez frzniasere 6ha«aerf@.

> zqasrarifaaarr'szasar #Gt qacari,art' aiRra av hfqa ara acrfar·rnrk.
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited.·n may be noted that the

· pre-deposit is a mandatory condition :for filing appeal before CESTAT. (Section 35 c (2A}
and 35 F of the Central Excise Act; 1944, Section 83 & Section 86 of the Finance Act, 1994) - .. .

Under Central Excise and :service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Ce.nvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

cf ii gr 3ear ij;' ,fr 2r4hr qf@raw h war si yeas 3rzrar rca vs Rlc:11\'&r.1 t at nir f.t;q­

are arcs # 10%ara w at szi ha GtJs Rlc:11.Ra trr tl1I" GtJs ij;' 10% an1arr w Rr sr ma# el
In view of above, an appeal agairiist this order shall lie before the Tribunal on paymentof.40% .
of the duty demanded where duty. or duty and penalty are in dispute, or penalty, w~he~fp~!J~l~t,':~~
alone is in dispute." .: · , · - ~-~,~> ,

<;:- - ~ '{ ,)), \<'~,.:·, ...' :----..... ..-·{ :- .~~··...ie ·
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F.No. V2(32)8/EA-2/Appl-II/Ahd-I1/16-17

ORDER IN APPEAL

M/s. Asiatic Colour-chem Industries Ltd. (100% EOU), (hereinafter

referred to as the 'respondent') situated at Plot No. 306A, 1503 & 04, Phase­
I, G.I.D.C., Naroda, Ahmedabad, had filed a claim for refund of Education

Cess and Secondary & Higher Secondary Education Cess of Rs.12,76,840/-,
being paid in excess, 3" time for the months of July, 2008 to March, 2010.

The Adjudicating Authority vide OIO No.1238/AC/16-7/Refund
dt.11.08.2016, sanctioned the refund of Education Cess of Rs.8,51,226/-,
and Secondary & Higher Secondary Education Cess of Rs.4,25,614/-,
(totalling to Rs.12,76,840/-) to the respondent. The Department aggrieved

by the said OIO, filed an appeal against the same, before me.

2. The facts of the case, in brief, are that the respondent had filed

a Application for refund claiming as stated below ­
'

"Cess & S&H paid in excess under protest. As per rule required to be paid

2 times only. It was paid 3 times. The later 1 time was paid under

protest. 11

0

The grounds for claiming refund mentioned by the respondent in his
application for refund, were very vague. The respondent had not submitted
any documents for ascertaining the payment of the amount claimed as
refund. The respondent did not appear to have followed the procedure for

payment of duty under protest, as prescribed in CBEC's Excise Manual of
Supplementary Instructions, 2005, and therefore the limitation period for

claiming refund i.e. one year from the 'relevant date' as- prescribed under
Section 11B (1) of the Central Excise Act, 1944, was applicable. Also no
evidence was put forth by the respondent to establish that the incidence of

· ~-. duty had not been passed on by the respondent to their buyers or any other
person. Therefore, a Show Cause Notice was issued to the respondent,
asking as to why the refund claim should not be rejected for one or more
reasons mentioned above, and if it is sanctioned, then why it should not be
credited to the Consumer Welfare Fund under the relevant provisions. The
respondent in their defence stated that a dispute was going on which was
finally settled by the decision of Sarla Performance Fibres Ltd. v/s. CE Vapi
which was also relied in Claris Life Sciences Ltd., that for DTA clearances, the

calculation of duty applicable will not include third time payment of Education
Cess and Secondary & Higher Secondary Education Cess. They also indicated
that the refund is suo moto admissible in terms of the order passed by the
Commissioner (Appeals) and that all payments were made under protest. ""T»

..: _,.. . -.. (-:i

The respondent further also submitted a Chartered Accountant's certificra,]ii' g} cs;;{!&
t.>• }?e

.2?
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F.No. V2(32)8/EA-2/Appl-I/Ahd-II/16-17

V that the amount of Rs. 12,76,876/-, paid by the respondent has not been
passed on to their buyers or any other person. The Adjudicating Authority

vide 010 No; 1238/AC/16-17/Refund dt.11.08.2016, sanctioned the refund
of Education Cess of Rs.8,51,226/-, and Secondary & Higher Secondary
Education Cess of Rs.4,25,614/-, (totalling to Rs.12,76,840/-), to the

Respondent.

3. The Department aggrieved by the impugned order, filed an

appeal before me on the grounds that (i) the adjudicating authority had

erred in sanctioning the refund claim on the basis of the Commissioner

(Appeal)'s order, which simply relies on the decision of the Tribunal in the
case of Sarla Performance Fibres Ltd. and M/s. Claris Life Sciences Ltd. &
others; (ii) In a similar matter in the case of M/s. Kemrock Industries and

Exports Ltd., the Tribunal had ruled in favour of the respondent, however
the department · filed an appeal against the said order, which has been

admitted by the Supreme Court and so the levy of Education Cess and

Secondary & Higher Secondary Education Cess on the aggregate Customs

duty is sub-judice; and (iii) the adjudicating authority had erred in

sanctioning refund of the Education Cess under Section 93 of the Finance
Act, 2004, and Secondary & Higher Secondary Education Cess under Section·

138 of the Finance Act, 2007, which was rightly payable in terms of the

statutory provisions and correctly paid by the respondent.

4. During the personal hearing, Shri Ashwani Saini, Commercial

Manager of the respondent, appeared before me and explained the case on
20.12.2017. The respondent also submitted an additional submission on

3.01.2018.

0 5. I have carefully gone through the facts. of the case on record,
grounds of appeal in the Appeal Memorandum, written submissions & cross­

objections and oral submissions made by the respondent.

6. The question to be decided is as to whether (i) the Adjudicating

Authority had erred in sanctioning the refund of Education Cess of

Rs.12,76,840/-, vide the impugned 010 cit. 11.08.2016.

7. The refund claim ofthe respondent for Rs. 12,76,840/-, is for the

refund of Education Cess and Secondary & Higher Secondary Education Cess

calculated third time ( popularly known as third time Cess) on the Basic
Excise duty payable under the Proviso (ii) to Section 3 of the Central Excise
Act, 1944, for the period from July, 2008 to March, 2010. As per provisio to (Q
Section 3(1) of the Central Excise Act, 1944, the duties of excise which shall~--~---

.""" •.• N,
be levied and collected on any excisable goods which are produced?of ,"a.»

• /' ·.·-· • . 1-:,_ :.> \
. /,::' .. · ~'- "\
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manufactured by a 100% EOU and brought to any other place in India, shall

be an amount equal to the aggregate of the duties of Customs which would

be leviable under the Customs Act, 1962, on like goods produced or

manufactured outside India, if imported in to India, and where the said
duties of custom's are chargeable by reference to their value, the value of

. such excisable goods shall, notwithstanding anything contained in any other

provisions of the Central Excise Act, 1944, be determined in accordance with
the provisions of the Customs Act, 1962 and the Customs Tariff Act, 1975.

The illustration showing the various components of duties that make 'the

aggregate of duties to customs that would be leviable on like goods if
imported in to india, when the value of the goods is Rs. 100/-, is indicated

below:

-
f

's
Assessable Value = Rs.100
Customs duty @ 7.5% = Rs.7.5 0

(a1) 50% of 7.5 = Rs.3.75
Assessable Value for purpose of CVD = Rs.103.75
(2) CVD@ 10% = Rs.10.38
(3) 2% Edu. Cess on VD = Rs. 0.21
(4) 1% Sec.& Hr. Sec. Edu. Cess = RS. 0.10
(5) Tota I (1) to (4) = Rs.14.44
(6) 2% Customs Edu. Cess on (5) = Rs. 0.29
(7) 1% Sec.& Hr.Sec. Ed.Cess on(5)= Rs. 0.14
(8) Total duty payable (5)+(6)+(7) = Rs.14.87.

Therefore, if the assessable value of the goods sold in DTA was Rs.100/-,
then the amount of the aggregate duties of customs for the purpose of
Section 3(1) of the Central Excise Act, 1944, would be Rs.14.87. So,
RS.14.87 in this 'case would be the Basic Excise duties, despite the fact that

the components of Customs/Central Excise Education Cess and Secondary &
Higher Secondary Education Cess are included therein. As per clause 2 of
Section 93 of the Finance (No.2) Act, 2004, the Education Cess on excisable
goods , and as per clause 138 of the Finance Act, 2007, the Secondary and
Higher Secondary Education Cess, shall be in addition to any other duties of
excise chargeable on such goods, under the Central Excise Act, 1944. During
the scrutiny of the ER-2 returns filed by the respondent during the period
from February, 2009 to May, 2009, it was noticed that the respondent had
paid the Education Cess and Secondary &. Higher Secondary Education Cess

leviable and payable on the duties of excise, under protest by making
endorsements in their PLA. The payment of Education Cess and Secondary &

Higher Secondary Education Cess by the respondent under protest being
conditional payment of duty, a Show Cause Notice dt.12.02.2010, was issued

i

to the respondent to demand, confirm and appropriate the Education Cess

0
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, and Secondary & Higher Secondary Education Cess. On similar issue, six

different Show Cause Notices for subsequent periods were also issued to the

respondent. The Adjudicating Authority vide OIO No. 15 to 21/AC/2012-
Demand dt. 28.12.2012, decided all the seven SCN's, and ordered recovery
of duty and appropriation of the duty subsequently paid by the respondent.
The respondent filed an appeal against the OIO dt.28.12.2012, before the

Commissioner (Appeals), Ahmedabad. The Commissioner (Appeal) vide OIA

dt. 08.07.2013, covering the period February, 2009 to December, 2011, set

aside the OIO dt.28.12.2012, and allowed the appeal in favour of the
respondent. The Department, filed an appeal against the OIA dt. 08.07.2013,
which was pending • and there was no stay order against the OIA

dt.08.07.2013. As there was no stay against the OIA dt.08.07.2013, and the

Adjudicating Authority was content. that there was no unjust enrichment

involved in the matter, he sanctioned the refund claim of Rs.12,76,840/-,

vide the impugned order dt. 11.08.2016.

0 8. I feel the Adjudicating Authority has followed judicial discipline by
allowing the refund of 3rd time Cess on the bais of judgements in assessee1s ·

own cases as well as other cases. The Adjudicating Authority has relied on

the diktats of the CBEC's Instruction of F. No. 201/01/2014-CX.6
DT.26.06.2014, Instruction of F.No. 276/186/2015-CX.8A dt.1.06.2015, and
Circular No. 572/9/2001-CX dt.22.02.2001, wherein it has been inter alia
prescribed to the effect that no refund/rebate claim should be withheld on

the ground that an appeal has been filed against the order giving the relief,
i

unless stay order has been obtained. I therefore find no justification to
interfere with the impugned order dt.11.08.2016. I uphold the impugned

order and dismiss the department's appeal.

9. 314la zarr aa ft a$ 3r4t qr fRqzrr 3qt#aa# fan sar &t
9. The appeal filed by the department, stands disposed off in above terms.

2pa?
(3cr gin)

3rrzr#a (3r4cu)
3

0

(R . THAN)
SUPERINTENDENT,
CENTRAL TAX APPEALS, AHMEDABAD.
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To,
M/s. Asiatic Colour. Chem Industries Ltd. (100% EOU),
Plot No. 306a, 1503 & 04, Phase-I, G.I.D.C.,
Naroda,
Ahmedabad-382330.

Copy to:
1) The Chief Commissioner, Central Tax, GST, Ahmedabad Zone.
2) The Commissioner, Central Tax, Ahmedabad-North.
3) The Dy./Asst. Commissioner, Division-I, Central Tax, GST, Ahmedabad (North),
Ahmedabad.
4) The Asst. Commissioner(System), Central Tax, Hqrs., Ahmedabad (North).,3) Guard le.
6) P.A. File.
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